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One of the very important step forward in the development of
arbitration law in India is the enactment of Arbitration and
Conciliation Act, 1996 which was enacted keeping in mind the
UNCITRAL Model law. One of the significant aspects of the
above said New Act is, giving the Arbitral award the status of a
court decree after 90 days from the date of service of the award
to the parties or immediately after the disposal of the application
seeking to set aside the Arbitral award, by a competent court.
This 1s because, as per the earlier Act Arbitration Act, 1940 the
Arbitral award requires an approval of the court before getting it
enforced and the New Act has removed that mandatory
requirement of court approval. But many a times the courts are
dealing with a question “Whether the Arbitral award is a decree

or a document which can be enforced like a court decree?”

Contention of the Parties: The contentions of the parties arise
from the recitals of Section Sections 36 and Section 49 of the
Arbitration and conciliation Act and corresponding
interpretations by the Courts in India.

The following are the above said Sections of the said 1996 Act:

36. Enforcement: Where the time for making an application to
set aside the arbitral award under Section 34 has expired, or
such application having been made, it has been refused, the
award shall be enforced under the Code of Civil Procedure,1908

(5 of 1908) in the same manner as if it were a decree of the court.
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49. Enforcement of Foreign Awards: Where the Court is satisfied
that the foreign award is enforceable under this Chapter, the
award shall be deemed to be a decree of that court.

The recitals with regard to “Court” in the above said sections
were interpreted by the Courts in India. In one of the Judgment
the Supreme Court of India observed that Section 36 by a
deeming fiction requires the court to proceed to enforce the
award under the CPC by treating it to be a decree of the court.
Therefore it was held that the Act is unambiguous that for the
purposes of enforcement the award i1s in fact a decree and can be
straight away enforced as such.

Hence an arbitral award passed in India on completion of three
months or after the disposal of the application seeking to set
aside the arbitral award becomes a court decree and can be
executed directly.

DISCLAIMER:

The information contained herein is of a general nature and is not intended to address the circumstances of any
particular individual or entity. The contents should not be construed as legal advice or an invitation for a lawyer -
client relationship and should not rely on information provided herein. Although we Endeavour to provide accurate
and timely information; there can be no guarantee that such information is accurate as of the date it is received or
that it will continue to be accurate in the future. No one should act on such information without appropriate
professional advice after a thorough examination of the particular situation.
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