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Construction Disputes in India: Arbitration Strategies for EPC & Infrastructure
Projects

Introduction

India is carrying out its infrastructure projects which include building highways and developing metro
rail systems and establishing renewable energy facilities and constructing port terminals and creating
industrial transportation routes. The Engineering Procurement and Construction (EPC) contracts serve
as fundamental elements which companies use to manage their projects. The EPC model provides
businesses a single point of contact who will complete their project by a specific date yet this setup
leads to legal disputes.

The construction industry in India uses arbitration as its main method to resolve disputes which involve
large EPC and infrastructure projects. The effectiveness of arbitration arises from two factors which
determine its use in contracts and its implementation process. This article explores the types of
construction disputes which exist in India while providing EPC stakeholders with effective arbitration
solutions.

What Are EPC Contracts?

EPC contracts are widely used in construction and infrastructure projects. Under this model, the EPC
contractor assumes responsibility for engineering design, procurement of materials, and the
construction of the entire project for a fixed price and by a fixed completion date. The client or employer
transitions to operation by simply “turning the key,” which is why these contracts are also known as
turnkey contracts.

EPC contracts typically involve various stakeholders, employers, main contractors, subcontractors,
suppliers, consultants, each linked through separate contractual arrangements. The complex web of
obligations and performance milestones creates numerous potential points of dispute, ranging from
timeline delays and defective workmanship to allocation of risks and interpretation of technical
specifications. Arbitration is preferred in such settings as it enables parties to tailor dispute resolution
procedures to their needs and appoint decision-makers with relevant expertise.

Why Arbitration Is Important in EPC Contracts

Arbitration is often chosen over litigation in EPC contracts for several reasons:

e Flexibility & Expertise: Parties can choose arbitrators with industry-specific knowledge, which
improves the quality and relevance of decision-making in highly technical disputes.

e Time & Cost Efficiency: Arbitration proceedings can be structured with timelines and
procedural clarity that avoid prolonged litigation.
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e Confidentiality: Unlike public court cases, arbitration is private, helping protect commercial
interests and sensitive data.

e Finality: Arbitral awards are final and enforceable as court decrees and typically have limited
avenues for appeal.

e International Recognition: Awards under international conventions, especially the New York
Convention, are enforceable in signatory jurisdictions around the world, which is crucial for
cross-border projects.

Why Arbitration Dominates Construction Disputes in India

Arbitration has become the preferred method for resolving disputes in infrastructure contracts for
several reasons:

e Technical Expertise: Parties can choose arbitrators with backgrounds in engineering, project
management, or construction law.
Confidentiality: Sensitive business and technical information stays protected.
Procedural Flexibility: Arbitration allows for procedures that can be tailored to fit complex
evidence and timelines.

e Enforceability: Domestic awards can be enforced as decrees, and foreign awards are
enforceable under the New York Convention.

Strategic Drafting of Arbitration Clauses

Arbitration begins effectively with proper creation of its contract documents. Most procedural delays
happen because arbitration clauses are poorly written. EPC stakeholders should focus on:

e C(Clear Seat and Governing Law: Determining the arbitration seat sets clear rules for procedural
matters and court oversight.

e Number and Qualification of Arbitrators: A three-member tribunal with construction expertise
is the best choice for high-value infrastructure projects that need to set up their dispute
resolution process.

e Multi-Tier Dispute Resolution: Using dispute adjudication boards (DABs), decisions from
engineers, and opportunities for amicable settlements helps reduce the number of disputes that
go to arbitration.

e Timelines and Fast-Track Options: Setting specific deadlines for both pleadings and hearings
helps prevent arbitration processes from facing the same delays found in court proceedings.

Conducting Arbitration in Construction Disputes

1. Once arbitration is initiated, the strategic behavior becomes very important.
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2. Procedural Efficiency, Parties ought to disagree with any unnecessary adjournments and
demand procedural timetables especially when the projects are time sensitive.

3. Use of Experts, Delay analysts, quantity surveyors, and forensic accountants are often the ones
that make a decisive difference. Their reports should be consistent with contract norms and
arbitral expectations.

4. Focused Evidence Presentation, Tribunals should not be burdened with a huge amount of
records as it is a counterproductive measure. Clear issues, based pleadings and witness
testimonies are much more convincing.

5. Interim Relief and Cash Flow Protection, For contractors, it can be very important to apply for
interim measures under Section 17 of the Arbitration and Conciliation Act, 1996, such as
protection against the invocation of bank guarantees.

Conclusion

It is expected that disagreements will arise between construction companies operating in India's EPC
and infrastructure sectors. If they go on fighting, they eventually will have to stop. By strategically
resorting to arbitration, companies are able to enjoy an effective and economical way of dispute
resolution.

A winning road to arbitration begins with drafting of the contract, then ends with proper recording of
project evidence, submission of expert evidence and eventually the enforcement of decisions.

Arbitration is a risk management tool that enables EPC contractors and project owners to retain the
value of their projects and their good working relations, at the same time, to keep the projects
progressing, within the infrastructure industry of India.
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