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Key Considerations for Requesting Arbitrator Appointment

Requesting the appointment of an arbitrator is a crucial step in the arbitration process, whether it's
for resolving a business dispute, international trade issue, or any other matter. Arbitration is a
method of alternative dispute resolution where parties involved choose a neutral third party (the
arbitrator) to make a binding decision on their dispute. The key considerations to keep in mind when
requesting an arbitrator appointment are:

e Selection Criteria:Determine the specific qualifications and expertise needed in an arbitrator.
This might include legal knowledge, industry experience, or expertise in a particular area of
law.

e Arbitration Agreement:Review the arbitration agreement or clause that governs the
arbitration process. It may contain provisions related to the appointment of arbitrators,
including any agreed-upon rules or procedures.

e Arbitration Rules:Familiarize yourself with the arbitration rules that will govern the process.
Major arbitration institutions like the American Arbitration Association (AAA) and the
International Chamber of Commerce (ICC) have their own rules for arbitrator appointments.

e List of Arbitrators:Some arbitration institutions provide a list of potential arbitrators. Review
this list, if available, and consider the qualifications and experience of potential arbitrators.

e Conflict of Interest:Ensure that your chosen arbitrator does not have any conflicts of interest
that could compromise their impartiality. Most arbitration rules require arbitrators to disclose
any potential conflicts.

e Arbitrator's Availability:Check the arbitrator's availability to ensure they can commit to the
arbitration timeline and schedule. Delays in the process can be costly and frustrating.

e Costs and Fees:Understand the fees associated with the arbitrator's services. This includes
their hourly or daily rate, administrative fees from the arbitration institution, and any other
related costs.

o Negotiation with the Other Party:Communicate with the other party involved in the dispute
to mutually agree on the choice of arbitrator. If an agreement cannot be reached, follow the
arbitration agreement or rules for appointing an arbitrator.

e Appointment Process:Follow the specific process outlined in your arbitration agreement or
the chosen arbitration institution's rules for requesting the appointment of an arbitrator. This
may involve submitting a formal request to the institution.

e Timely Submission:Ensure that your request for arbitrator appointment is submitted within
the specified timeframe outlined in the arbitration agreement or rules.

e Document Preparation:Prepare any necessary documentation, such as a notice of arbitration,
detailing the nature of the dispute, the parties involved, and the desired qualifications of the
arbitrator.

e Communication:Maintain clear and open communication with the chosen arbitrator and the
other party throughout the process.

e Confidentiality and Privacy:Discuss and agree upon confidentiality provisions to protect
sensitive information during the arbitration process.
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e Enforceability:Confirm that the chosen arbitrator's decision will be legally binding and
enforceable in the relevant jurisdiction.

Process of appointing arbitrator

The process of appointing an arbitrator typically involves several steps, and the specific details may
vary depending on the arbitration agreement, arbitration rules, and the jurisdiction involved. Here
is a general overview of the process:

e Review the Arbitration Agreement:Start by reviewing the arbitration agreement or clause that
governs the dispute resolution process. The agreement may specify the procedure for
appointing an arbitrator and any qualifications or criteria for the arbitrator.

o Negotiation with the Other Party:Attempt to reach an agreement with the other party on the
choice of arbitrator. If both parties can agree on an arbitrator, this simplifies the appointment
process.

e Arbitration Institution or Appointing Authority:If the arbitration agreement designates an
arbitration institution or appointing authority (such as the American Arbitration Association,
ICC, or a local arbitration center), follow the rules and procedures set forth by that
organization for appointing an arbitrator.

e Request for Arbitrator Appointment:If the parties cannot agree on an arbitrator or if the
arbitration agreement requires it, one party may initiate the appointment process by
submitting a formal request to the designated institution or authority. This request typically
includes details about the dispute and the desired qualifications of the arbitrator.

e Payment of Fees:Be prepared to pay any necessary fees associated with the appointment
process. These fees often cover administrative costs and the arbitrator's initial fees.

e Nomination and Selection:The arbitration institution or appointing authority will usually
provide a list of potential arbitrators who meet the agreed-upon criteria or qualifications. The
parties may have the opportunity to nominate arbitrators from this list.

e Conflicts Check:The nominated arbitrators will undergo a conflicts check to ensure that they
do not have any conflicts of interest that could compromise their impartiality. Arbitrators are
typically required to disclose any potential conflicts.

e Appointment:After the conflicts check and any necessary consultations, the arbitration
institution or appointing authority will formally appoint an arbitrator. The selected arbitrator
will receive the case details and may accept or decline the appointment based on their
availability and any potential conflicts.

e Confirmation and Notification:Once the arbitrator accepts the appointment, the parties will

be notified, and the arbitration process officially commences. The arbitrator may set a
schedule for the proceedings and establish communication channels for the parties.

e Arbitration Proceedings:The appointed arbitrator will preside over the arbitration hearings,
review evidence, and make a final, binding decision on the dispute. The arbitration

proceedings follow the rules and procedures outlined in the arbitration agreement and the
chosen arbitration rules.
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e Arbitration Award:After hearing all arguments and evidence, the arbitrator will issue an
arbitration award, which is the final decision in the dispute. This award is typically binding
and enforceable in accordance with the relevant laws and arbitration agreement.

It's important to note that the specific steps and procedures may vary depending on the
arbitration rules, the complexity of the dispute, and the jurisdiction.

Need for Requesting Arbitrator Appointment

e Dispute Resolution Method: Arbitration is an alternative dispute resolution (ADR) method that
requires the appointment of a neutral third party (the arbitrator) to resolve a dispute. Parties
choose arbitration as a means of resolving their disputes when they prefer a more private,
flexible, and potentially quicker process compared to traditional litigation in the courts.

e Mandatory Arbitration Agreement: Many contracts, including commercial agreements,
construction contracts, employment contracts, and international agreements, include
mandatory arbitration clauses. These clauses require parties to resolve disputes through
arbitration, making the appointment of an arbitrator necessary to fulfill contractual
obligations.

e |mpartial Decision-Making: Appointing an arbitrator ensures that the dispute is evaluated by
an unbiased and impartial third party. This impartiality is crucial for maintaining the integrity
and fairness of the dispute resolution process.

e Adherence to Arbitration Rules: Arbitration is often conducted under specific rules and
procedures established by arbitration institutions (e. g. , American Arbitration Association,
International Chamber of Commerce). These rules typically require the appointment of an
arbitrator to initiate the arbitration process.

e Party Autonomy: In many cases, parties have the autonomy to select their arbitrator or
participate in the appointment process. Requesting the appointment of an arbitrator allows
parties to exercise this autonomy by choosing an arbitrator with relevant expertise and
qualifications.

e Conflict Resolution: The appointment of an arbitrator is essential for initiating the formal
process of dispute resolution. Without this appointment, parties may not have a structured
means of addressing their disputes and may not have access to a legally binding decision.

e Enforceability: The appointment of an arbitrator and the subsequent arbitration award are
legally binding and enforceable in most jurisdictions. This means that once an arbitrator has
been appointed and a decision is rendered, the parties are obligated to abide by the outcome.

e Efficiency and Speed: Arbitration is often chosen for its efficiency and speed compared to
traditional litigation. |Initiating the appointment of an arbitrator and proceeding with
arbitration can lead to a quicker resolution of disputes.

e Confidentiality: Arbitration proceedings are typically more private and confidential than court
proceedings. Appointing an arbitrator helps ensure that the dispute remains confidential,
which can be especially important for sensitive matters.

e Flexibility: Parties can often choose an arbitrator with specific expertise relevant to their
dispute, allowing for a more tailored and informed decision-making process.
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Landmark cases on appointing arbitrator

1. Bharat Aluminium Co. v. Kaiser Aluminium Technical Services, Inc. (BALCO) (2012):
This landmark judgment by the Supreme Court of India clarified the law concerning the
appointment of arbitrators in India. It held that the power of the Indian courts to appoint
arbitrators should be exercised only when there is a failure or inability to constitute the arbitral
tribunal as per the agreement between the parties.

2. Vidya Drolia and Ors. v. Durga Trading Corporation (2021):
In this case, the Supreme Court of India provided guidance on the appointment of arbitrators
in disputes involving multiple parties and multiple agreements. It emphasized the importance
of examining each arbitration agreement separately and concluded that a party seeking to
invoke arbitration should approach the arbitration clause in the relevant agreement.

3. Oriental Insurance Co. Ltd. v. Narbheram Power and Steel Pvt. Ltd. (2018):
In this case, the Supreme Court reiterated the principle that the courts should not interfere
in the appointment of arbitrators unless there is a clear breach of the arbitration agreement.
It stressed that a party's allegations of bias or impartiality should not be a ground for court
interference.

4. Sundaram Finance Ltd. v. Abdul Samad and Anr. (2018):
This case clarified the scope of the term "existence of a dispute" in arbitration agreements.
The Supreme Court held that as long as there is a claim by one party and a denial by the other,
it constitutes a dispute, and the court should not decline arbitration on this ground.

Conclusion

Requesting the appointment of an arbitrator is essential for initiating the arbitration process, ensuring
impartiality, and upholding the contractual obligations of the parties. It is a fundamental step in
alternative dispute resolution, offering a range of benefits, including efficiency, privacy, and party
autonomy.
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