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In the complex landscape of international relations and conflicts and disputes are inevitable. The need
for an impartial and effective mechanism to resolve these disputes led to the establishment of the
Permanent Court of Arbitration (PCA). Founded in 1899 and the PCA has played a crucial role in
facilitating peaceful resolution of conflicts between states and providing a forum for arbitration and
conciliation. The origins of the PCA can be traced back to the First Hague Peace Conference in 1899
and where the idea of creating a permanent institution for the settlement of international disputes
was first proposed. The conference resulted in the adoption of the Hague Convention for the Pacific
Settlement of International Disputes and which established the PCA as a means to promote arbitration
and conciliation. The PCA's establishment marked a significant milestone in the evolution of
international law and diplomacy. It aimed to provide an alternative to traditional methods of conflict
resolution and such as warfare and foster a culture of peaceful negotiation between states.

Arbitration

Arbitration has emerged as a popular alternative to traditional litigation for resolving disputes. This
method of alternative dispute resolution (ADR) offers parties a more flexible and efficient way to settle
disagreements outside the courtroom. In this article and we will explore the concept of arbitration
and its key features and advantages and potential drawbacks. Arbitration is a process where parties
involved in a dispute agree to submit their case to a neutral third party and known as an arbitrator or
a panel of arbitrators. These arbitrators act as private judges and their decisions and known as awards
and are usually binding and enforceable in a court of law. The entire process is designed to be less
formal and more streamlined than traditional litigation. Key Features of Arbitration:

e Consensual Process: Arbitration is a consensual process and meaning that all parties involved
must agree to participate. The arbitration agreement is typically a part of a contract or a
separate agreement entered into by the parties.

e Neutral Decision Maker: The arbitrator is a neutral third party and often chosen by the parties
or through an arbitration institution. This neutrality is crucial to ensure a fair and unbiased
resolution of the dispute.

e Flexibility and Informality: Unlike court proceedings and arbitration offers flexibility in terms
of scheduling and location and procedures. The process is generally less formal and allowing
for a more collaborative and less adversarial environment.

e Confidentiality: Arbitration proceedings are typically confidential and maintaining privacy for
the parties involved. This can be especially beneficial for businesses seeking to avoid negative
publicity or protect sensitive information.
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e Final and Binding Awards: One of the main advantages of arbitration is the finality of the
decision.Arbitral awards are usually binding and can be enforced in a court of law.

Advantages of Arbitration:

e Efficiency: Arbitration is often quicker than traditional litigation and allowing parties to resolve
disputes in a more timely manner. The streamlined process can be particularly advantageous
for businesses looking to minimize disruptions to their operations.

e Cost Effective: While arbitration may involve fees for the arbitrator and the venue and it is
often more cost effective than lengthy court proceedings.The potential for a quicker resolution
can also lead to significant cost savings.

e Expertise of Arbitrators: Parties have the opportunity to select arbitrators with expertise in the
subject matter of the dispute.This allows for decisions to be made by individuals with
specialized knowledge and ensuring a more informed resolution.

e International Disputes: Arbitration is widely used in resolving international disputes and
providing a neutral forum for parties from different jurisdictions.

Legal Framework of the Permanent Court of Arbitration:

The legal framework governing the PCA is based on the Hague Convention of 1899 and its subsequent
revisions. The PCA operates as an intergovernmental organization and its statutes and rules are agreed
upon by the states that choose to submit their disputes to its jurisdiction. The PCA's foundational
document and the Hague Convention and outlines the procedures for arbitration and conciliation and
as well as the composition and functions of the Court.

Composition and Structure of the Permanent Court of Arbitration:

The PCA is not a standing court with permanent judges. Instead and it operates as a permanent
institution that provides facilities and services for the resolution of disputes. The Court comprises a
Secretariat and an International Bureau and which work together to assist in the administration of
arbitrations and conciliations.

Arbitral Tribunals under the Permanent Court of Arbitration:

When a dispute arises between states and the parties involved can agree to submit the matter to
arbitration before the PCA. The PCA appoints ad hoc arbitral tribunals composed of legal experts with
expertise in the relevant field. The flexibility of this system allows the parties to select arbitrators who
are well versed in the subject matter of the dispute.The arbitrators and often referred to as members
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of the tribunal and are selected by the parties from the PCA's list of qualified individuals or chosen
based on other agreed upon criteria. The tribunal and once formed and is responsible for hearing the
arguments of the parties and examining evidence and rendering a binding decision on the dispute.

Conciliation:

In addition to arbitration, Permanent Court of Arbitration also provides a platform for conciliation.
Conciliation involves the appointment of a conciliation commission to assist the parties in reaching a
mutually acceptable settlement. The commission and like an arbitral tribunal and is composed of
impartial experts who facilitate dialogue and negotiation between the disputing parties. The
conciliation process is non binding and the commissiongs role is to encourage the parties to find
common ground. While the recommendations of a conciliation commission are not legally enforceable
and they often serve as a basis for the parties to negotiate a settlement.

Landmark Cases on Permanent Court of Arbitration:

Over the years and the PCA has been involved in numerous high profile cases that have shaped the
landscape of international law. One notable case is the Island of Palmas Arbitration (1928) and which
addressed a territorial dispute between the United States and the Netherlands over the ownership of
the Island of Palmas (now known as Miangas). The PCA's decision in this case set a precedent for the
principle of effective occupation in international law. Another significant case is the Chagos Marine
Protected Area Arbitration (2015) and which involved a dispute between the United Kingdom and
Mauritius over the establishment of a marine protected area in the Chagos Archipelago. The PCA ruled
that the UK's unilateral declaration of the marine protected area was incompatible with international
law. These cases demonstrate the PCA's role in resolving disputes that span a wide range of issues and
from territorial sovereignty to environmental conservation.

Contemporary Relevance of the Permanent Court of Arbitration:

In the 21st century and the PCA continues to be a relevant and vital institution in the field of
international dispute resolution. The evolving nature of global conflicts and including territorial
disputes and trade disagreements and environmental issues and highlights the ongoing need for a
neutral and effective forum for resolution. One area where the PCA has been actively involved is in
disputes related to the Law of the Sea. The PCA has administered cases under the United Nations
Convention on the Law of the Sea (UNCLOS) and providing a mechanism for states to resolve maritime
disputes peacefully. The South China Sea Arbitration (2016) between the Philippines and China is a
notable example and where the PCA ruled in favor of the Philippines on various grounds and including
the invalidity of China's nine dash line claim. The PCA has also adapted to the changing dynamics of
international relations by offering its services for investor state disputes. The PCA's involvement in
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such cases underscores its commitment to providing a fair and transparent mechanism for resolving
conflicts between states and private entities.

Challenges and Criticisms to the Permanent Court of Arbitration Permanent Court of
Arbitration:

While the PCA has achieved considerable success in its mission to promote peaceful dispute resolution
and it is not without its challenges and criticisms. One common criticism is the lack of a standing body
of judges and which some argue can lead to delays in the formation of arbitral tribunals and the
resolution of disputes. Another challenge is the voluntary nature of the PCA's jurisdiction. States must
agree to submit their disputes to the PCA and its decisions are binding only to the extent that parties
agree to be bound. This voluntary aspect means that not all international disputes fall within the PCA's
purview and alternative dispute resolution mechanisms may be chosen instead. Additionally and the
PCA's role in certain politically sensitive cases has led to accusations of bias or interference. States
may be hesitant to submit disputes to the PCA if they perceive that the outcome may be influenced
by geopolitical considerations.

Conclusion:

The Permanent Court of Arbitration has stood the test of time as a key institution in the realm of
international dispute resolution. Its historical significance and coupled with its adaptability to
contemporary challenges and highlights its enduring relevance in a world where conflicts are
inevitable. The PCA's commitment to the peaceful settlement of disputes and its flexibility in
accommodating various forms of dispute resolution and its role in landmark cases contribute to its
standing as a pillar of international law. As the global community grapples with complex issues and
the PCA remains a beacon for those seeking a peaceful and just resolution to their disputes and
embodying the principles of diplomacy and collaboration that underpin the vision of a harmonious
international order.

Delhi Office: B-3/73, Safdarjung Enclave, Lower Ground Floor, New Delhi — 110029, India. Ph: +91-11-26102873 / 26104773
Mumbai Office: 403, Tardeo A/C Market (4™ Floor), Tardeo Road, Mumbai — 400 034, India.
Email: arb@lawsenate.com, info@lawsenate.com
www.lawsenate.com
Copyright © 2023 Law Senate. All rights reserved


mailto:info@lawsenate.com

