
 
 

 

Delhi Office: B-3/73, Safdarjung Enclave, Lower Ground Floor, New Delhi – 110029, India. Ph: +91-11-79690349 
Email: arb@lawsenate.com, info@lawsenate.com 

www.lawsenate.com 
Copyright © 2023 Law Senate. All rights reserved 

International Commercial Arbitration: A Global Mechanism for Resolving Business 

Disputes 

 

Introduction 

In today's globalised economy, international trade and investment are flourishing, generating complex 

legal relations among business, state, and individuals. As international commercial transactions 

accelerate, so do conflicts. Litigation in local courts is generally undesirable to parties in international 

commerce for reasons of jurisdiction, lack of acquaintance with the legal system, and concerns over 

impartiality. In order to address such issues, international commercial arbitration (ICA) has emerged 

as the preferred means for the resolution of international business disputes. It offers neutrality, 

flexibility, enforceability, and efficiency, which form the cornerstone of cross-border dispute 

resolution. 

Defining International Commercial Arbitration 

International commercial arbitration is a voluntary, private process in which disputes between 

international commerce or trade relations parties are decided upon by impartial arbitrators instead of 

national courts. Usage of the term "international" typically transfers when: 

1. The parties' business is situated in diverse countries, 

2. Commercial transactions with a cross-border nature are involved in the dispute, or 

3. International trade, investment, or commerce is involved in the subject matter. 

It is governed by domestic arbitration legislation, international treaties, and institutional rules. Awards 

(decisions) in arbitration are binding in law and, as distinct from judgments at court, can be enforced 

internationally under international conventions like the New York Convention of 1958. 

Key Features of International Commercial Arbitration 

1. Party Autonomy 

ICA is built on party autonomy. Parties can choose the arbitrators, the law applicable to the arbitration, 

the seat of arbitration, the rules of procedure, and the language of the arbitral proceedings. The 

freedom to act in this way is one of the principal reasons for its popularity. 

2. Neutrality 

In cross-border disputes, favouritism by foreign courts concerns parties. Arbitration allows the dispute 

to be resolved in a neutral forum with arbitrators who are receptive to both parties, and therefore 

fears of favouritism are eliminated. 

3. Confidentiality 

Whereas court hearings are generally open to the public, arbitration hearings are private. 

Confidentiality protects business secrets, commercial reputation, and confidential financial 

information. 

4. Finality of Awards 
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Arbitral awards are binding and final. Narrow grounds to set aside an award ensure that disputes are 

adjudicated finally, reducing prolonged litigation. 

5. Enforceability 

Enforceability of arbitral awards worldwide is one of the greatest strengths of ICA. Over 170 countries 

are signatories to the New York Convention, which obliges courts to recognize and enforce foreign 

arbitral awards. 

The ICA framework is supported by a combination of international conventions, model 

laws, and institutional rules. 

1. New York Convention, 1958 

The most important convention in arbitration it ensures that arbitral awards rendered in one 

contracting state are enforced and recognized in other states, subject to some limited exceptions. 

2. UNCITRAL Model Law on International Commercial Arbitration, 1985 (amended in 2006) 

The model law has been prepared by the United Nations Commission on International Trade Law 

(UNCITRAL) for harmonising international arbitration laws around the globe. This model law has been 

adopted through legislation in many countries, including India, Singapore, and Canada. 

3. Institutional Rules 

Institutional rules in international commercial arbitration are the procedural frameworks established 

by arbitration institutions (like the ICC or LCIA) that parties agree to follow to resolve their 

disputes. These rules provide a standardized, efficient, and administrative structure, covering aspects 

such as the appointment of arbitrators, the management of the arbitration process, setting financial 

arrangements, and ensuring the enforceability of awards. 

The International Commercial Arbitration Process 

1. Arbitration Agreement- The process begins with an arbitration clause in a contract or a 

standalone arbitration agreement, in which parties agree to resolve disputes through 

arbitration. 

2. Beginning of Proceedings- Proceedings are started by a party by making a notice of arbitration 

to the chosen arbitral institution or tribunal. 

3. Formation of the Tribunal- Parties appoint arbitrators, typically one or three, as mutually 

agreed. Impartiality and expertise are the main considerations. 

4. Initial Hearing and Procedural Schedule- The tribunal outlines the procedural mechanism, time 

frames, and procedure for evidence presentation. 

5. Hearing and Evidence- Parties present submissions, witnesses, and documentary evidence. 

Hearings may be in-person, virtual, or hybrid. 

6. Deliberation and Award- The arbitral tribunal issues a reasoned, binding award. Awards are 

enforceable worldwide, with only narrow grounds available for refusal (e.g., fraud, public 

policy contraventions). 

Advantages of International Commercial Arbitration 
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• Speed and Efficiency: Arbitration is generally faster than litigation, particularly in congested 

courts. 

• Specialised Arbitrators: Parties can select arbitrators who are experts in commercial law, 

finance, construction, or technology. 

• International Enforceability: Thanks to the New York Convention, awards by arbitral tribunals 

receive unparalleled recognition worldwide. 

• flexibility: Procedures may be tailored to parties, unlike the set rules of court. 

• Lower Political Risk: ICA reduces the risk of state interference in foreign investor disputes. 

Challenges and Criticisms 

1. High Costs – Institutional fees, arbitrators' fees, and attorney fees sometimes exceed litigation 

costs. 

2. Delay – Despite their intention to be quick, complex cases often last for years due to procedure 

wrangling. 

3. Limited Appeal – Restricted appeal grounds can be problematic when there are errors. 

4. Transparency vs. Confidentiality – Excessive confidentiality can become problematic when 

there is a public interest. 

5. Arbitrator Diversity – Despite the progress that has been made, concern remains about 

diversity on arbitral panels. 

Conclusion 

International commercial arbitration has emerged as the preferred means of settling cross-border 

business disputes. It is flexible, impartial, specialized, and enforceable, which in turn makes it highly 

desirable in an economy globalized to this level. Despite issues such as cost and non-transparency, 

reforms and innovations like online arbitration and diversity initiatives continue to enhance the 

system. 
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